Real Estate Sales

REAL ESTATE LISTING AGREEMENTS
When you have decided to sell your home by placing it on the market you will likely approach a Realtor and make a listing contract.  There are several different types of listing agreements.

First, is the "exclusive agency" listing.  In this type of agreement the owner agrees to pay his agent a commission if that agent or any other agent finds the buyer.  If the owner locates the buyer himself he owes no commission.

Second, and more common, is the "exclusive right to sell" listing.  Here the owner, finds the buyer.  If this is the type of agreement your broker offers, it is suggested you consider requesting a "reserve" clause naming specific individuals to whom you had shown the home to before you contacted the Realtor, and to whom which the sale of your home would not allow the broker a commission.

Third, the "multiple listing service" (MLS), is a broker network service.  The MLS agreements provide for splitting commissions between listing and selling agents.  MLS’s may appear to be a good way to sell your home, but they have been under constant fire from the Federal Trade Commission.  The MLS may tell the agent what his commission must be, restrict listings, refuse "reserve" and other clauses that are beneficial to an owner, and limit the agent’s ability to exclusively list your property.  If an agent you are considering for an exclusive listing also offers MLS’s you may want to ask some questions.

Finally, there is the "guaranteed sale" agreement.  These agreements are beneficial only if the seller needs money badly and has a large equity in the home.  It is recommended you closely review any "guaranteed sale" contract before signing.

The listing agreement itself is generally on a form contract provided by and drafted to favor the broker. Therefore, modifications are strongly recommended.  If the Realtor refuses to negotiate you should talk to another Realtor.

The listing agreement should include the listing period.  Realtors usually want six months or longer, but it is to your advantage to have a shorter initial duration, like three months. Beware of automatic extension clauses.  Most form contracts require a written notice to terminate, yet it is clearly in your advantage to have either a written or oral extension agreement.

Owners should be wary of form contracts with "early termination" clauses.  These clauses usually require full commission.  A better clause would provide reimbursement to the agent only for his out of pocket expenses should the owner decide to cancel the agreement.

You should also request the right to terminate the agreement altogether if you are completely taking the home off the market.

The asking price should be high enough that you would be happy with such a sale, but not so high as to drive away possible buyers, and you should reserve the right to raise the asking price at your will.  The amount of the commission and when it is due should be clearly stated.   If the contract is silent as to when commission is due you will be deemed to owe commission to the agent when he presents a ready, willing and able buyer, and not when the sale is consummated.

The listing contract should also require the Realtor to study and compile pertinent commercial, geographic and demographic information about the property, furnish and erect signs on the property (if there are no restrictive covenants), print and distribute descriptive brochures, advertise the property in specified newspapers (copies of which should be provided to the owner), conduct open houses at specified intervals, and screen prospective buyers.

You will also want to protect yourself from the liability of paying a double commission.  To do this you must ask the Realtor to provide a list of prospective purchasers to whom the property has been shown after listing agreement expired.  If your broker changes, the retiring broker should agree to share the commission with the current broker.  The contract should also include a clause that provides for the entire earnest money deposit to be forfeited to the owner as a liquidated damage in case the buyer defaults, and that the broker shall not share in the deposit.

You should also reserve the right to negotiate with prospective purchasers as to all pertinent terms of the sale.  A final bit of advice, be very careful, not only in what you sign, but what you say.  A listing agreement does not have to be in writing to be upheld.  It is not subject to the protections of the Statute of Frauds because it is a "service" contract.  If you have any questions please call the base legal office.

