LAST WILL & TESTAMENT

What is a Will?
A Will is a document that directs the distribution of your property after death.  The Will names the person who will administer your estate and the person(s) who will act as guardian(s) to your children if you and your spouse die.  It must meet formal requirements as provided by the laws of each state.

Who May Make a Will?

· In South Dakota, the maker of the will must be 18 years of age or older.

· The maker of the will must be of sound mind.

· The maker of the will must be free from improper influence.

When Should You Make a Will?

A will should be made while the maker is in good health, free from emotional stress.  A prudent person does not wait for a catastrophe or other compelling reason for making a decision.  

Why Have a Will?
· If you die without a Will (called dying intestate), your state of legal residence may distribute your property in ways you never imagined.  For example, your spouse may be entitled to only a share of your property while your children inherit the rest.

· If you die intestate, the court will name a person to administer your estate, pay your debts and taxes, and distribute your property.

· Finally, if you and your spouse die intestate, leaving minor children, the court will appoint a guardian for the children.  A Will gives you the chance to name the guardian of your choice.

The People in Your Will
· Primary Beneficiary is the person or persons named in the will and given property under the terms of the will.

· Alternate Beneficiary is the person or persons who receive the property under the will if the Primary Beneficiary dies before you do.

· Second Alternate Beneficiary is the person or persons who receive the property under the will if both the Primary and Alternate Beneficiaries die before you do.

· A Personal Representative (PR) or Executor is the individual you choose to handle your estate after you die. The PR should be trustworthy and capable of handling finances and property.  Your Will should name an alternate PR in case your first choice is unable or unwilling to perform.   The PR is entitled to receive compensation from the estate for the service they provide.  The amount of compensation is normally a reasonable amount set by the court.  The duties the PR may be tasked to perform include:


(1) Collecting and preserving your property;


(2) Preparing and filing an inventory of your estate;


(3) Having your property appraised;


(4) Giving notice to your creditors;


(5) Paying all debts of the estate;


(6) Preparing and filing state and federal tax forms;

(7) Paying any taxes due on the estate; and


(8) Distributing your estate to your named beneficiaries.

· A Guardian is the person you name to care for any minor child(ren) who survive you.  The court will normally honor your choice of a guardian unless it would not be in the best interests of the child(ren). Ask potential guardians whether they will be willing to take your child(ren) before you name them in your Will.

· A Trustee manages the trust which is created for your surviving minor children.  Most parents realize that a young child would not be capable of managing thousands of dollars.  Thus, if a parent is survived by minor children, the estate is normally kept in trust for the children.  The Will indicates at what age the estate should be distributed.  This normally occurs somewhere between the ages of 18 and 21.  Distribution beyond age 21 may result in heavy taxes.  The trustee must wisely invest the estate and use the interest to provide for the children’s needs.  When a child reaches the age for distribution, the trustee distributes the child’s portion of the estate and the child can use the money as they please.  It is often best to choose someone other than the guardian to serve as a trustee.  It is important to choose an honest, responsible, and financially smart trustee.

What Happens to Property Held in the Names of Both Husband and Wife?

With a few exceptions, property held in the names of both husband and wife does not automatically pass to the survivor upon the death of one of them.  To determine the ownership of property held in the names of two or more people, when one of them dies, you must first look at the documents under which the interest was held to see if they mention “survivorship”.  If there is survivorship at the death of one of the owners, the surviving owner(s) will acquire the deceased owner’s share.  It will pass outside of the deceased owner’s probate estate and not be subject to any directions made in the deceased owner’s will.  If two or more people own property without survivorship and one of the dies, then the ownership interest of the deceased person becomes the property of his or her estate and is distributed according to his or her will, or by state law if the person dies without a will.

It is often difficult and legally complicated to determine whether an item of property, either real or personal, is owned with or without survivorship.  Whenever you are about to obtain property of any kind, including real estate, bank accounts, titles to automobiles, or securities of any kind, that you will own with any other person or even just have their names on, you should consult a lawyer.  Your lawyer can then advise you of whether it is to your advantage to own the property with or without survivorship.  Also, when you are having your will prepared, your lawyer should be informed of the specific facts regarding any property you won with any other person.  Thus, the lawyer can draft it in such a manner as to comply with your desires upon your death.

Is a Life Insurance Program a Substitute for a Will?
No.  Life insurance is only one kind of property that a person may own.  If a life insurance policy is payable to a named individual, the will of the insured has no effect on the proceeds.  If the policy is payable to the estate of the insured, the disposition of the proceeds may be directed by a will. 

Does a Will Avoid Inheritance Taxes and Other Death Taxes?

A properly drafted will may reduce or eliminate the amount of taxes that have to be paid.  Since the era of taxation appears to be here to stay, it is necessary that everyone be tax conscious.  Many wills written without consideration of recent federal tax laws should be reexamined with reference to tax problems.  A lawyer thoroughly skilled in these matters can give you safe advice, for the lawyer must not only know the law of wills and property, but must be familiar with both state and federal inheritance and estate tax problems.

Large Estates
Estates which exceed $675,000 in value are subject to federal estate taxes. Gifts given during your lifetime which cost more than $10,000 may count toward the $675,000 limit. Let your legal assistance attorney know (1) if your assets total more than $675,000, (2) if you have relatives from whom you may inherit such an amount, or (3) if you have potential for significant asset growth.  It may be necessary to refer you to a civilian attorney or firm that specializes in estate planning.  

How Long is a Will Valid?
A will does not become enforceable until the death of the maker of the will.  Therefore, a will may be changed or amended at any time.  NOTE:  A will’s terms cannot be changed by writing something in or crossing something out once the will has been executed.  In fact, any writing on the will other than the signatures may invalidate the will and render it unenforceable.

Storage of Your Will

Your will should be kept in a safe place.  Your personal representative should know where it is and be able to get to it upon your death.  Your will should be kept in a fireproof box.  If you do not have a fireproof box you can put your will in a Ziploc Freezer bag and put it in your freezer.  If there is a fire your refrigerator will be insulated and your will won’t burn. Placing your will in a safe deposit box is not recommended.  Oftentimes upon your death the box is sealed until your will is read.  If the will is in the box, your family will have to get a court order to open it.

How Do I Get a Will?

· Come to the legal office to pick up a worksheet that will help you answer questions necessary to draft your Will.

· Make a legal assistance appointment to meet with an attorney by calling 385-2329.

· Bring your completed worksheet and any questions you have to your legal assistance appointment. 

· During your appointment, our office will prepare the Will and execute it.  Before you execute your Will, you should read it carefully and ask the attorney any questions you may have. Make sure you understand your Will.

*The information in this handout is general in nature.  It is not to be used as a substitute for legal advice from an attorney regarding individual situations. 

