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MEDIATING DISPUTES REGARDING CHILDREN  
FOLLOWING SEPARATION OR DIVORCE 

 
 
South Dakota law provides that "In any custody or visitation dispute between parents, the court 
shall, unless the court deems it inappropriate under the facts of the case, order mediation to assist 
the parties in formulating or modifying a plan, or in implementing a plan, for custody or 
visitation and shall allocate the cost of the mediation between the parties." 
 
What Is A Mediator? 
A mediator is an impartial professional, usually approved by the court, trained in problem 
solving, conflict resolution and child development. Usually, the parties select a mediator from 
the list of court-approved mediators. 
 
What Are The Advantages Of Mediation? 

• Decision-making remains with the parents.  When the parents have created the 
agreement, they are more likely to cooperate with its terms;  

• The parents work together to solve disputes regarding their children;  
• It is informal, quicker, private and less costly; and  
• The children's emotional well-being is greatly improved when parents cooperate and 

maintain a relationship with their children.  
 
What Does The Mediator Do?  
The mediator provides a safe and impartial setting for parents to discuss issues and facilitates the 
discussion on co-parenting your children.  The mediator begins with the premise that children 
need a relationship with each parent and the care of each parent. 
 
What Does Mediation Cost? 
Each mediator has a set hourly rate for mediation.  The cost of mediation is typically split 
equally between the parents and paid at the time of each session. 
 
What Issues May Be Mediated?  
Practically any issue disputed between parents can be mediated including how much time the 
child spends in each home, vacations, out-of-state travel, church attendance, activity 
participation, medical/dental issues, education, etc. 
 
Can What I Say In Mediation Be Used Against Me?  
The confidentiality of mediation is protected by a contract between the parties and the mediator.  
The mediator can be made to testify only under extraordinary circumstances.  A mediator is 
prohibited from communicating information to any third party about the parents' behavior or 
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statements.  The mediator may report whether the parent appeared for the scheduled mediation 
session and whether the mediation was successful or not. 
 
How Long Does Mediation Last? 
In most cases, the mediation sessions last 1-2 hours and continue so long as the parents agree and 
progress is being made.  When a parent lives elsewhere, sometimes longer mediation sessions are 
held for the convenience of the parties.  The number of sessions needed to complete an 
agreement is influenced by the parents' cooperation and the difficulty of the issues. 
 
What Role Do Attorneys Play In The Mediation Process? 
Your attorney can prepare you for the mediation process and answer questions during the 
process.  The mediator will prepare the parenting agreement.  You will then have an opportunity 
to take the agreement to your attorney for review before signing. 
 
What Are The Chances Of Mediation Being Successful? 
Mediation succeeds when the parents cooperate on behalf of their children, rather than compete 
for them.  Parenting plans work best when both parents participate and agree to the co-parenting 
arrangement.  Mediation has been very successful in minimizing the trauma of divorce on the 
parents and the children. 
 
What Happens After The Mediation Agreement Is Signed? 
Each parent will receive a signed copy of the mediation agreement. One of the attorneys will 
submit it to the court for approval. 
 
What If Mediation Fails? 
The court may then order a child custody evaluation where an expert makes a recommendation 
as to what is in your child's best interest. Methods used include home visits, individual and 
family interviews, testing, verification of various records, talking to professionals and personal 
references and reviewing legal documents. 
 
If you have any problems or questions regarding mediation, you should consult an attorney with 
expertise in family law. 

NOTICE: This brochure is based on South Dakota law and is designed to inform, not to 
advise. No person should ever apply or interpret any law without the aid of an attorney who 
knows the facts and may be aware of any changes in the law. 


